
I . '
t'
i l -

. r ? . 00x9 I
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IN THE MATTER OF THE
RENEWAL FOR THE CO-OP
COMPANY'S BEAR EANYON
EMERY COUNTY, UTAH
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co-op Mining company (  "co-op" )  has appl ied for a

renewal of  i ts mining and reclamation permit  and in addi t iogr has

asked that i ts present permit  area be expanded. Wri t ten

ob j  ec t ions to  Co-op 's  app l ica t ion were f i led  by  Cast1e VaI Iey

Spec ia l  Serv ices Dis t r ic t ,  Nor th  Emery Water  Users  Assoc ia t ion

and Hunt ington-Cleveland Irr igat ion Company. By let ter dated

November 12, 1 990 ,  Hunt ington-Cleveland, f r r igat ion Distr ict

w i thdrew i ts  pro tes t .

An informar hearing was conducted by the Divis ion of

o i I ,  Gas  &  M in ing  on  Februa ry  s ,  1991 ,  i n  cas t l e  Da1e ,  u tah ,

where interes ted parti es lrere invi ted to comment concerning

Co-op 's  app l ica t ion.  In  add i t ion to  the par t ies  who had f i led

wri t ten protests,  Hunt ington City appeared through i ts at torney

and voiced obj  ect ions and Hunt ington-Cleveland l rr igat ion

Distr ict  appeared through a representat ive and expressed coneern

about  co-op 's  proposed min ing act iv i t ies ,  notwi ths tand ing that

the Dis t r ic t  had wi thdrawn i ts  pro tes t .
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At the conclusion of  the hearing, the Director stated



thaL in terested par t ies  would  have unt i l  5 :00 p . i l .  on  February

15.  1991,  in  which to  supp lement  the record and respond to  the

po in ts  presented a t

subseguent ly extended to

1991 .

the hearing. The response t ime was

February 25 , 1 991 | and then to March 1 1 ,

540 -1  0  -9  ( 4  (  ( a )  u .  e .A .  7  1953  |  as  amended ,  p rov ides :

Any var id permit  issued pursuant to this chapter
sha l l  car ry  w i th  i t  the r ight  o f  suceess ive renewal
upon expirat ion with respect to areas within the
bound.ar ies of  the exist ing permit .  The hord.ers of  the
permit may apply for renewal and the renewal shall be
issued (but  on app l ica t ion for
be upon the opponents of  renewal ) ,  subsequent to
fur f i l lment  o f  the pub l ic  not ice  regu i rements  o f
Sec t i ons  40 -1  0 -1  3  and  40 -1  0 -1  4  un less  i t  i s  es tab l i shed
lbAt and written l indings bV
tha t :

(  i  )  The terms and condit ions of  the exist ing
permi t  are  not  be ing sat is fac tor i ly  met ;

(  i i  )  The present surface coal  mining and
reclamation operat ion j -s not in compl iance with
the approved plan;

(  i i i  )  r f re renewal reguested substant ial ly
j  eopard izes the operator 's  cont inu ing
respons ib i t i ty  on ex is t ing permi t  areas;

( iv ) The operaLor has not provided evidence that
the performance bond in effect for the operation
wi l l  cont inued in ful l  force and effect  for any
renewal reguested in the appl icat ion as wel l  as

ny addit ional  bond the div is ion might reguire
pu rsuan t  t o  Sec t i on  40 -1  0 -1  5 ;  o r

(  v )  Any addit ional  revised or updated j .nformat ion
reguired by the div is ion has not been provided.

Although assert ions were made at the hearing by

representat ives for North Emery Water Users and Hunt ington City
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to the ef fect  that Co-op has been ci ted for certain v iolat ions by

the Divi  s ion '  s i -nspectors r  no documentat ion was provided. co-op

wi l l  agree that i t  has been ci ted in the pasL for certain

v io la t ions o f  the Div is ion 's  rec lamat ion and operat ing

regu la t ions,  but  Co-op has per formed d i l igent ly  in  abat ing a l l

such violat ions and wi l l  cont inue to 'do so. Except f  or the

references made to the violat ions, none of the obj  ect ions

contended that  any o f  the f ive  grounds c i ted 1n 540-1 0-9  (  4  )  (  a  )

appl ied in the case of Co-op t  s appl icat ion. Accordingly,  as to

the exist ing permit  area, Co-op t  s permit  should be renewed.

The rev iew cr i te r ia  respect ing co-op t  s  app l ica t ion to

increase i ts present permit  area is somewhat di f ferent.

540 -1  0  -9  ( 4  )  9b  )  p rov ides :

r f  an appricat ion for renewar of  a val id permit
includes a proposal to extend the mining opeiat ion
beyond the boundarie s authori z ed in ttre exi sting
permit ,  the port ion of  Lhe appl icat j .on f  or renewal of  ;
val id permit  which addresses any ner^r land areas shal1
be _subj ect to the fult standards applicable to a new
appl icat ion under this chaptet i  .  .  .

Accordingly,  co-op's appl icat ion regarding the proposed

expanded permit  area is subj  ect  to the reguirements of

SS40-1  0 -1  0  |  40 -1  0  -11  ,  e t  seq .  Co-op ' s  app l i ca t i on  fo r  renewa l

contains the necessary informat ion reguired by those statuLes,

and'  in fact ,  Co-op has retained the services of  an addit ional

professional engineering f i rm ( EarthFax Engineering, Inc.  )  and

has committed to add to,  modify and expand upon the informat ion

prov ided,  in  order  to  meet  any leg i t imate ob jec t ions or  guest ions
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raised by any

submi t ta l .

o f the opponents or the Divis ion to Co-op I  s

The thrust of  the obj  ect ions raised by those appearing

at the hearing concerned the hydrologic conseguences of Co-op I  s

proposed mining act iv i t ies.  The obj  ect ions can be grouped into

two genera l  ca tegor ies :  (  1  )  That  Co-op 's  past  and cur rent  min ing

act iv i t ies have had some impact on Big Bear Spring and Birch

Spr ing,  and (2)  That  Co-op 's  proposa l  to  mine far ther  nor th  has

a potent iar for greater impact on the two spr ings.

These obj  ect ions are addressed more ful ly in the report

o f  Ear thFax Engineer ing,  Inc . ,  wh ich is  submi t ted herewi th ,  but

general lyr  i t  should be noted that Lhe claimed impact f rom

Co-op I  s  past  and present  min ing act iv i t ies  is  s imply  not

supported by the evidence presented. The general  conclusion

of IvIr  -  Bryce Montgomery, Geologist  hired by Cast le Val ley Special

Serv ice Dis t r ic t  and Nor th  Emery Water  Users  Assoc ia t ionr  ds

stated, on page 7 of  his report  is

I t  is therefore my conclusion that the af fect  of  the
Co-op Bear Creek Mine and possibly the Trail Creek Ivl ine
operat ions have been relat ively smal l  in adversing the
rights in the Big Bear canyon spring, both as to f low
rate and contaminat ion. The af f  ect  of  a srna1l
red,uction in recharge to the springs is estimated to be
considerably less than the zs percent arrowance
provided in paragraph 3, page 1 of the agreement
between Co-op Mining Company anO Huntington citt, dated.
Janua ry  27 ,  1982 .

rn fact ,  co-op would submit  that the evidence shows

that  Lhe e f fec t  o f  Co-op 's  min ing on the spr ing f low has been
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pract j -cal ly non-existent.  Al though the spr ing f  low has decreased

over the past few years white the precipi tat ion has remained

relat ively constant,  the precipi tat ion has cont inued to be below

"normaI" levels,  which in i tsel f  would account for the cont inued,

decrease in f low of the spr ings as the normal recharge areas for

the spr ings cont inue to decrease because of the below normal

prec ip i ta t ion.  A compar ison o f  f low raLes o f  the B ig  Bear  Spr ing

and Birch Spring with other spr ings in the area which could not

be af f  ected'  by Co-op '  s mining act iv i t ies wi 11 show greneral ly the

same pat tern  o f  dec l ine,  in  re la t ion to  the same prec ip i ta t ion

even ts .

Mr. l4ontgomery concluded that the three month abnormal

increase in the f low of Birch SprS-ng vras t 'def in i te ly assocj-ated

with mining act iv i  Ly ,  and most probably within the caving Trai l

Canyon Mine " ( page 8 of D{ontgomery report ) . l4r. Montgomery t s

conclusion is disputed in the report  f i led with the Divis ion by

Bi l l  Malencik,  dated November 1 ,  1 989, and i t  appears to be

a conclusion subj  ect  to ser ious unanswered guest ions. For

instance, i t  seems highly unl ikely that the f low could resul t

from the mine that was caved and pil lared over eight years

previous to the increased f low. I t  seems unl ikely that the f low

would abruptly end and return to precisely normal after three

months if an underground water f low were trapped in a reservoir

and suddenly broke througth, because the break, l f  there were one,

would st i l l  be there and would al low cont inued f low, al though in
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a great ly diminished guant i ty.  AIso, i f  the water were from a

trapped area in the old Trai l  Canyon mine, and i f  i t  contained

oi l  and grease, as reported, the oi l  and grrease would cont inue to

show for the ent i re three months. The samples taken from Birch

Spring showed oi l  and grease contaminants for only Lhe f i rst

sample '  I i ke1y a  resu l t  o f  o i l  used to  o i l  the lock  on the gate

securing the spr ing. Further ,  Lf  the water were from the old

workings, the f i l t rat ion of  the water through the ground to

the spr ing would take out such impuri t ies.  In any event,  the

spr ing returned to normal af ter three months, both in guant i ty

and guality of water and Lhere is nothing but conj ecture that the

event wi l - l  ever be repeated, Even i f  the event were to reoccur,

there is no reason why reasonable steps could not be taken to

make the water gual i ty sui table for the users I  need.s and increase

the avai labi t i ty of  th is badly needed resource, i f  Lhe source can

be  iden t i f i ed .

Wi th  respect  to  Co-op 's  app l ica t ion to  increase the

permit area to allow for mining to the north, NIr. Montgomery

concludes on page 9 of  his report :

The proposed extension of  coal  mining within the
B0 acre tract  of  the E /2 NW/4 Sect ion 26 ,  j -mmediately
east  o f  B i rch Spr ing cou ld  poss ib ly  adverse ly  a f fec t
the spring . . . However, the most prominent ground,water
transmissj-on system in the area is the north-trending
faul ts and j  o ints I  and most of  the recharge to Birch
Springs comes from the north through this system.
Thus, the proposed norther ly extension of  the Bear
Creek  M ine  i n to  t he  N /2  o f  Sec .  14 ,  T  16  S ,  R  7  E ,
could also cause a reduct ion in recharge to Lhe Birch
Springs by the intersect ion and diver l ing of  ground
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water away f  rom i ts natural  conduit  system. t t

I t  must be emphasized that 1"1r.  Montgomery t  s conclusions

are qua l i f ied  by  the words "cou ld  poss ib ly"  and "cou ld" .  Even

these qual i f ied conclusions are not supported by the report  of

Earthfax submit ted herewith.  f  would submit  that the Earthfax

report  appears to be based upon more extensive research and a

more thorough ana lys is  o f  a l l  ava i labte  in format ion,  and

accord ing ly ,  is  more cred ib le .  The Ear th fax  conc lus ion,  Lhat

addit ional  data is need.ed. to arr ive at  any certaint ies,  but that

mining further north would in al l  l ik l ihood have no signi f icant

impact upon the water quant i ty or gual i ty of  spr ings in the area,

is also born out by the fact  that mining in the area to daLe, has

not impacted the spr ings. Mr.  Montgomery suggests that there is a

Blackhawk-Star Point  aqui fer underly ing the coal  seam being mined

by Co-op, and the potent iometr ic surf  ace of th is agui f  er t 'up

dips" at a greater angle towards the north than does the coal

seam. Thus, he concludes, the farther north the seam is mined,

Lhe greater the threat of  intercept ing this aqui fer by mining

act iv i ty.  As concluded in the EarthFax study ,  Lf  the aguifer

does indeed exist ,  i t  would appear that i t  is  wel l  below not only

the upper seam current ly being mj-ned, i t  is  also wel l  below the

Iower seam of coal ,  and the possibi l i ty of  intercept ing the

aguifer by mining clear to the north of  the proposed new area,

woul-d be almost non-existent in the upper seam, and extremely

remote in the lower seam. The fact  that Plateau Mining Co. is
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mining the same seam as Co-op, in the same graben area, further

north than the proposed expanded boundaries of Co-op t s permit

areas, wi thout any apparent af fect  on Birch Spring or Big Bear

Spring, certainly supports the conclusion of  EarthFax and

eontradicts the conclusion of  Mr.  Montgomery in this regiard.

The technical  obj  ect ions of  North Emery Water Users

Assoc ia t ion and Cast le  Va l ley  Spec ia l  Serv ice Dis t r ic t r  dea l ing

with the lack of  informat ion in Co-op I  s plan and the lack of

water  moni tor ingr  f f ia 'y  have some mer i t ,  and Co-op 's  pos i t ion  is

and, always has been, that i t  wi l l  take al l  reasonable steps to

assure that i ts mining operat ions wi l l  not interfere with or

adverse ly  a f fec t  the in terests  o f  i ts  ne ighbors .  I f  the Div is ion

deems that i t  would be appropr iate to modify the maps, plates and

other informat ion submit ted in i ts plan to provide more detai l

regarding Birch Spring and/or Big Bear Spring, Co-op Wil I  agree

to make such revis ions. In fact ,  Co-op has retained the services

of EarthFax to provide additional inf ormation regard.ing the

hydrology and geology in the affected area, and wil l  provide

addit ional  informat ion i f  the Divis ion deems that addi t ional

inf  ormat ion i -s needed.

Co-op's opponents have also obj  ected to the lack of

monitor ing of  Birch Spring. Co-op has monitored. Birch Spring as

requ i red by the Div is ion,  pursuant  to  i ts  ex is t ing P lan.  T f  the

Divis ion deems that addi t ional  monitor ing would be appropr iate '

Co-op wiI I  agree to conduct addi t ional  monitor ing. The pr imary
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hindrance to such addit ional  monitor ing, is that the spr ings in

quest i -on are f  u l Iy enclosed an' : l  are accessibly only through a

locked gate. Co-op has never been given access to these spr ings

which would aI low for any addit ional  monitor ing. Co-op

apprec j -ates the need f  or the water users to protect the

cleanl iness and integr i ty of  i ts water sources and unrferstands

the need to  res t r ic t  access to  the spr ingrs .  The best  so lu t ion to

the concerns of the water users r ff iay be to provide that the water

users themselves provide what addi t ional  monitor ing the Divis ion

deems appropr iate,  where Co-op shares the cost of  such addit ional

monitor ing, and where Co-op would have the r ight to chal lenge or

re-sample the water i f  a negat ive impact is c laimed by the users.

fn this way, the users would be able to maintain control  over and

access to their  spr ings and would be the f i rst  to know i f  any

impact were to occur,

Co-op is not adverse to meet ing the obj  ect i .ons of  those

f i l ing obj  ect ions. The report  of  EarthFax indicates that any

negat ive impact f rom Co-op's proposed mining plan on the r ights

of those obj  ect ing is highly unl ikely and proposes certain

monitor ing and test ing procedures that would assure that the

legi t imate obj  ect ions are met.  Co-op is wi l l ing to take al l

reasonable  s teps to  sat is fy  the Div is ion and the users  thaL i ts

min ing act iv i t ies  wi l l  no t  adverse ly  e f fec t  the ex is t ing r ights

of others,  and Co-op submits that the informat ion and reports

before the Divis ion indicale that the mining which Co-op proposes
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to do can be done without any

Co-op I  s appl  i -cat ion to extend i ts

area ought to be granted.

adverse af f  ect  .  Accord, ingly,

permit and expand its permit

Respect fu l ly  submi t ted,

Attorney for Co-op Mining

CERTTFICATE OF MAILING

r hereby cert i fy that r  mai led copies of  the foregoing
Response to obj  ect ions to Permit  Renewal and copj-es of  the
Hydrogeologic Evaluation report prepared, by Earthfux 

-nrrgineering,

rnc - ,  t o  t he  fo l l ow ing ,  t h i s  
- / / -  

day  o f  March ,  1gg { ,  pos ta6e
prepaid, :

Mr .  Darre l l  V .  Leamaster
cast le  var rey  spec iar  serv ice Dis t r ic t
P .  O .  Box  877
Cas t le  Da le ,  U tah  8451  3

I'1r. Menco Copinga
North Emery Water Users Associat ion
Box  41  8
EImo,  Utah B4SZ1

I' lr. Varden Willson
Huntington cleveland, rrrigation company
55 North t4ai-n
Hunt ington,  Utah 84529

I"Ir .  Seott  Johansen, Esg.
Huntington City Attorney
P .  O .  Box  1099
Cas t le  Da le ,  U tah  8451  3

Mr.  Jef f rey  Appe11,  Esg.
1 0th Floor Walker Center
175 South  Main
Sa l t  Lake  C i t y ,  U tah  941  1  1  -1  956

iJ4
Carl  E. r ingstd

-10 -


